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of a sound recording under the limita-
tions on exclusive rights specified by 17 
U.S.C. 114(d)(1)(C)(iv), and subject to 
the limitations specified in 17 U.S.C. 
112(e). 

Licensee is a Business Establishment 
Service that has obtained a compulsory 
license under 17 U.S.C. 112(e) and the 
implementing regulations therefor to 
make Ephemeral Recordings. 

Performers means the independent ad-
ministrators identified in 17 U.S.C. 
114(g)(2)(B) and (C) and the parties 
identified in 17 U.S.C. 114(g)(2)(D). 

Qualified Auditor is a certified public 
accountant. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.3 Royalty fees for ephemeral re-
cordings. 

(a) Basic royalty rate. For the making 
of any number of Ephemeral Record-
ings in the operation of a Business Es-
tablishment Service, a Licensee shall 
pay 12.5% of such Licensee’s ‘‘Gross 
Proceeds’’ derived from the use in such 
service of musical programs that are 
attributable to copyrighted recordings. 
‘‘Gross Proceeds’’ as used in this sec-
tion means all fees and payments, in-
cluding those made in kind, received 
from any source before, during or after 
the License Period that are derived 
from the use of copyrighted sound re-
cordings during the License Period pur-
suant to 17 U.S.C. 112(e) for the sole 
purpose of facilitating a transmission 
to the public of a performance of a 
sound recording under the limitation 
on exclusive rights specified in 17 
U.S.C. 114(d)(1)(C)(iv). The attribution 
of Gross Proceeds to copyrighted re-
cordings may be made on the basis of: 

(1) For classical programs, the pro-
portion that the playing time of copy-
righted classical recordings bears to 
the total playing time of all classical 
recordings in the program, and 

(2) For all other programs, the pro-
portion that the number of copyrighted 
recordings bears to the total number of 
all recordings in the program. 

(b) Minimum fee. Each Licensee shall 
pay a minimum fee of $10,000 for each 
calendar year of the License Period in 
which it makes Ephemeral Recordings 
for use to facilitate transmissions 
under the limitation on exclusive 

rights specified by 17 U.S.C. 
114(d)(1)(C)(iv), whether or not it does 
so for all or any part of the year. These 
minimum fees shall be nonrefundable, 
but shall be fully creditable to royalty 
payments due under paragraph (a) of 
this section for the same calendar year 
(but not any subsequent calendar 
year). 

(c) Other royalty rates and terms. This 
part 384 does not apply to persons or 
entities other than Licensees, or to Li-
censees to the extent that they make 
other types of ephemeral recordings be-
yond those set forth in paragraph (a) of 
this section. For ephemeral recordings 
other than those governed by para-
graph (a) of this section, persons mak-
ing such ephemeral recordings must 
pay royalties, to the extent (if at all) 
applicable, under 17 U.S.C. 112(e) or as 
prescribed by other law, regulation or 
agreement. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.4 Terms for making payment of 
royalty fees and statements of ac-
count. 

(a) Payment to the Collective. A Li-
censee shall make the royalty pay-
ments due under § 384.3 to the Collec-
tive. 

(b) Designation of the Collective. (1) 
Until such time as a new designation is 
made, SoundExchange, Inc., is des-
ignated as the Collective to receive 
statements of account and royalty pay-
ments from Licensees due under § 384.3 
and to distribute such royalty pay-
ments to each Copyright Owner, or 
their designated agents, entitled to re-
ceive royalties under 17 U.S.C. 112(e). 

(2) If SoundExchange, Inc. should dis-
solve or cease to be governed by a 
board consisting of equal numbers of 
representatives of Copyright Owners 
and Performers, then it shall be re-
placed by a successor Collective upon 
the fulfillment of the requirements set 
forth in paragraph (b)(2)(i) of this sec-
tion. 

(i) By a majority vote of the nine 
Copyright Owner representatives and 
the nine Performer representatives on 
the SoundExchange board as of the last 
day preceding the condition precedent 
in this paragraph (b)(2), such represent-
atives shall file a petition with the 
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Copyright Royalty Judges designating 
a successor to collect and distribute 
royalty payments to Copyright Owners 
entitled to receive royalties under 17 
U.S.C. 112(e) that have themselves au-
thorized the Collective. 

(ii) The Copyright Royalty Judges 
shall publish in the FEDERAL REGISTER 
within 30 days of receipt of a petition 
filed under paragraph (b)(2)(i) of this 
section an order designating the Col-
lective named in such petition. 

(c) Monthly payments. A Licensee 
shall make any payments due under 
§ 384.3(a) on a monthly basis on or be-
fore the 45th day after the end of each 
month for that month. All monthly 
payments shall be rounded to the near-
est cent. 

(d) Minimum payments. A Licensee 
shall make any minimum payment due 
under § 384.3(b) by January 31 of the ap-
plicable calendar year, except that 
payment by a Licensee that has not 
previously made Ephemeral Recordings 
pursuant to the license under 17 U.S.C. 
112(e) shall be due by the 45th day after 
the end of the month in which the Li-
censee commences to do so. 

(e) Late payments. A Licensee shall 
pay a late fee of 1.0% per month, or the 
highest lawful rate, whichever is lower, 
if either or both a required payment or 
statement of account for a required 
payment is received by the Collective 
after the due date. Late fees shall ac-
crue from the due date until both the 
payment and statement of account are 
received by the Collective. 

(f) Statements of account. For any part 
of the License Period during which a 
Licensee operates a Business Establish-
ment Service, at the time when a min-
imum payment is due under paragraph 
(d) of this section, and by 45 days after 
the end of each month during the pe-
riod, the Licensee shall deliver to the 
Collective a statement of account con-
taining the information set forth set 
forth in this paragraph (f) on a form 
prepared, and made available to Li-
censees, by the Collective. In the case 
of a minimum payment, or if a pay-
ment is owed for such month, the 
statement of account shall accompany 
the payment. A statement of account 
shall contain only the following infor-
mation: 

(1) Such information as is necessary 
to calculate the accompanying royalty 
payment, or if no payment is owed for 
the month, to calculate any portion of 
the minimum fee recouped during the 
month; 

(2) The name, address, business title, 
telephone number, facsimile number (if 
any), electronic mail address and other 
contact information of the person to be 
contacted for information or questions 
concerning the content of the state-
ment of account; 

(3) The signature of: 
(i) The owner of the Licensee or a 

duly authorized agent of the owner, if 
the Licensee is not a partnership or 
corporation; 

(ii) A partner or delegee, if the Li-
censee is a partnership; or 

(iii) An officer of the corporation, if 
the Licensee is a corporation; 

(4) The printed or typewritten name 
of the person signing the statement of 
account; 

(5) The date of signature; 
(6) If the Licensee is a partnership or 

corporation, the title or official posi-
tion held in the partnership or corpora-
tion by the person signing the state-
ment of account; 

(7) A certification of the capacity of 
the person signing; and 

(8) A statement to the following ef-
fect: 

I, the undersigned owner or agent of the 
Licensee, or officer or partner, have exam-
ined this statement of account and hereby 
state that it is true, accurate and complete 
to my knowledge after reasonable due dili-
gence. 

(g) Distribution of royalties. (1) The 
Collective shall promptly distribute 
royalties received from Licensees di-
rectly to Copyright Owners, or their 
designated agents, that are entitled to 
such royalties. The Collective shall 
only be responsible for making dis-
tributions to those Copyright Owners 
or their designated agents who provide 
the Collective with such information as 
is necessary to identify the correct re-
cipient. The Collective shall distribute 
royalties on a basis that values all 
Ephemeral Recordings by a Licensee 
equally based upon the information 
provided under the reports of use re-
quirements for Licensees contained in 
§ 370.4 of this chapter. 
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(2) If the Collective is unable to lo-
cate a Copyright Owner entitled to a 
distribution of royalties under para-
graph (g)(1) of this section within 3 
years from the date of payment by a 
Licensee, such royalties shall be han-
dled in accordance with § 384.8. 

(h) Retention of records. Books and 
records of a Licensee and of the Collec-
tive relating to payments of and dis-
tributions of royalties shall be kept for 
a period of not less than the prior 3 cal-
endar years. 

[73 FR 16199, Mar. 27, 2008, as amended at 78 
FR 66277, Nov. 5, 2013] 

§ 384.5 Confidential information. 
(a) Definition. For purposes of this 

section, ‘‘Confidential Information’’ 
shall include the statements of account 
and any information contained therein, 
including the amount of royalty pay-
ments, and any information pertaining 
to the statements of account reason-
ably designated as confidential by the 
Licensee submitting the statement. 

(b) Exclusion. Confidential Informa-
tion shall not include documents or in-
formation that at the time of delivery 
to the Collective are public knowledge. 
The party claiming the benefit of this 
provision shall have the burden of 
proving that the disclosed information 
was public knowledge. 

(c) Use of Confidential Information. In 
no event shall the Collective or any 
other person or entity authorized to 
have access to Confidential Informa-
tion pursuant to paragraph (d) of this 
section use any Confidential Informa-
tion for any purpose other than royalty 
collection and distribution and activi-
ties related directly thereto. 

(d) Disclosure of Confidential Informa-
tion. Access to Confidential Informa-
tion shall be limited to: 

(1) Those employees, agents, attor-
neys, consultants and independent con-
tractors of the Collective, subject to an 
appropriate confidentiality agreement, 
who are engaged in the collection and 
distribution of royalty payments here-
under and activities related thereto, 
who are not also employees or officers 
of a Copyright Owner or Performer, 
and who, for the purpose of performing 
such duties during the ordinary course 
of their work require access to Con-
fidential Information; 

(2) Board members of the Collective, 
and members of the Collective commit-
tees whose primary functions are di-
rectly related to royalty collection and 
distribution, subject to an appropriate 
confidentiality agreement and for the 
sole purpose of performing their duties 
as board or committee members of the 
Collective, as applicable, provided that 
the sole Confidential Information that 
may be shared pursuant to this para-
graph (d)(2) is Confidential Information 
contained in monthly statements of ac-
counts provided pursuant to § 384.4(f) 
that accompany royalty payments; 

(3) An independent and Qualified 
Auditor, subject to an appropriate con-
fidentiality agreement, who is author-
ized to act on behalf of the Collective 
with respect to verification of a Li-
censee’s statement of account pursuant 
to § 384.6 or on behalf of a Copyright 
Owner with respect to the verification 
of royalty distributions pursuant to 
§ 384.7; 

(4) Copyright Owners, including their 
designated agents, whose works have 
been used under the statutory license 
set forth in 17 U.S.C. 112(e) by the Li-
censee whose Confidential Information 
is being supplied, , subject to an appro-
priate confidentiality agreement, pro-
vided that the sole Confidential Infor-
mation that may be shared pursuant to 
paragraph (d)(4) of this section are 
monthly statements of account pro-
vided pursuant to § 384.4(f) that accom-
pany royalty payments; 

(5) In connection with future pro-
ceedings under 17 U.S.C. 112(e) before 
the Copyright Royalty Judges, and 
under an appropriate protective order, 
attorneys, consultants and other au-
thorized agents of the parties to the 
proceedings or the courts; and 

(6) In connection with bona fide roy-
alty disputes or claims that are the 
subject of the procedures under § 384.6 
or § 384.7, and under an appropriate con-
fidentiality agreement or protective 
order, the specific parties to such dis-
putes or claims, their attorneys, con-
sultants or other authorized agents, 
and/or arbitration panels or the courts 
to which disputes or claims may be 
submitted. 

(e) Safeguarding of Confidential Infor-
mation. The Collective and any person 
or entity identified in paragraph (d) of 
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